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1. Call the meeting to order and Establishment of a Quorum
Chair Bill Schoppe called the meeting to order and a quorum was established at 5:00 pm.

Members Present: Chair Bill Schoppe, Vice-Chair Isabel lackson, Jennifer West, Gil Rivera, Wendy
Huntington Evans, Anne Bertulli as an alternate, and Trevor Blackford as an alternate.

Others Present: CEO Dave Dyer, Town Manager Janet Anderson, Andrew (Pete) Anderson, Christine
Robb, David & Joan Losee, Todd Congdon, Terry Cowan, Shey Conover, Earl MacKenzie (5:34).

Others Present via Zoom: Tom & Glenda Dexter, Bob & Cathy Toran, Robyn Kiers, Tracey Lindelof,
Scott Lambert, Maria Forney, John Creelman (5:47), Shey Conover (5:57), Attorney Kristin Collins
(6:02), Lauren Bruce (7:20).

2. PUBLIC HEARING on two Applications.

Chair Bill Schoppe called the Public Hearing to order at 5:00 pm, and explained the procedure of the
Public Hearing.

A. Application MD 01-24, David & Joan Losee, Map 31, Lot 5E, to subdivide the lot into four parcels.

e David Losee stated he had no new information apart from the added turnaround for emergency
vehicles on the plan. He believes each lot is compliant with the regulations.
e B. Schoppe asked where the turnaround is added to the map. It is planned for the location that
B. Schoppe recommended, near the corner of Lot 3 and the Dexters’ property.
e Tom Dexter stated he doesn’t understand Lot 5E; adding Lot 4 (Joan Corby lot).
o He referred to past meetings in which the applicant stated he has no intention of selling
this lot. Does that mean for one week, one year? Without a time, it’s nebulous.
o He also heard that it would be different if there were only one house. Would that be in
a deed? If there were a house, you would only need a driveway, not a 50’ Right of Way
(ROW).
o All the maps show what’s been referred to as the Dexters’ driveway with a 50' ROW. It
never had that. All the ROWs on all the Chayes’ properties were written in as 25’ on
purpose to eliminate the possibility of a subdivision. 50° ROW is required for a
subdivision, but the deeds to Lots 2 & 3 have 25’ ROWs. Perhaps the attorney needs to
answer this. The Board of Appeals may need to decide this.
o Board of Appeals procedure. Does the Board have the ability to pass something like this
even though there are things that go against the ordinance, such as the road
construction? Many parts of §45 prohibit the application. Can the Planning Board
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approve it or disapprove it, and the Board of Appeals go over it? Confused about the
procedure. Discussion about Planning Board vs. BOA discretion.

o T. Dexter is concerned about Marshall Cove Road and Trim Lane being over 8/10 mile to
get to Lot 4, but less than 1000 feet directly to Meadow Pond Rd, and about 500 feet to
Otter Creek Drive. Who has the power to enforce where the access will be?

o Lot 4is not considered “land-locked.” T. Dexter believes there is no state or local
requirement for land access to it, and believes it was priced inexpensively because it did
not have land access. T. Blackford stated there is a local requirement. He stated
Islesboro lots require land access and sea access; sea access is not considered sufficient.

T. Blackford referred to §125-33 B. “..each waterfront lot... shall have a minimum of 200 feet of
shore frontage per dwelling unit and not less than 150 feet of continuous frontage on a road,
and no fot adjacent or not adjacent to tidal areas shall have less than 150 feet of frontage on
the shore per dwelling unit nor less than 150 feet of continuous frontage on a road, except that
up to four lots may be served by a right-of-way of not less than 25 feet in width built and
maintained at all times to allow access to alf lots by emergency vehicles.”

1. West added that within a subdivision, we’re required to have 200’ of frontage for each lot.
The assumption is a subdivision is providing access through its entity. She hasn’t seen in the
ordinance that a lot has to have access to a public road.

Tom Dexter asked who makes the decision about whether Marshall Cove Rd or Trim Lane
would be the chosen access, as opposed to a road through the ITT property or over to Otter
Creek. T. Blackford stated that this is what we are grappling.

Todd Congdon read a statement. He and Robynanne are opposed to the subdivision, because
of the damage it could cause to the roads. These are private roads maintained by the owners.
These roads have steep hills that suffer erosion. Additional traffic will mean more time and
money to maintain the roads. These lots are large enough that they could be further
subdivided into more than 20 lots after 5 years. They feel that this will result in dangerously
poor access. If all lots sold at once, this will overburden the roads. Attorney Lee Woodward is
retiring, but forwarded Losee’s letter of November 2023, which outlined a multi-faceted
agreement that included the idea of no further subdivision of several of the lots. If the
application is approved, they feel it will help if there were a town-attorney approved covenant
that guarantees no further subdivision of the lots.

B. Schoppe answered that he doesn’t see the town attorney getting involved in private matters.
Shey Conover thanked Todd and Robynanne for their letter. She seconds what they expressed.
Josh and Shey own Marshall Cove Road; it is difficult to maintain. She wants to keep it safe for
people to access their homes. With the vagueness that has been expressed after Tom's and
Todd’s comments, her concern is how much additional access may come, and how to make
sure the property is protected, in particular, the Corby lot not having access to Marshall Cove
Road. This subdivision could open up significantly more building, costing more money for
maintenance.

B. Schoppe stated that the Board has recommended that the property owners set up a Private
Road Association. He strongly recommends that the group set that up whether or not this
application is approved.
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* Maria Forney asked about the estimated water demand for the subdivision, if there have been
any studies on whether the aquifer can meet the demand, and if there will be any water
conservation measures implemented in the development design.

e B. Schoppe answered that there isn’t a water requirement for the proposal.

e | Jackson stated she believes the {ast study was done in 1995, which did not raise concerns
about the amount of water available in the aquifer at that time. The population has not gone
up significantly since then. The Town voted down a water-saving ordinance change that was
proposed at last Town Meeting.

e Tracey Lindelof stated in a chat message that she concurs fully with the statement of Todd &

Robyn Congdon.

D. Losee responded to comments.

o Aquifer: He has spoken with Islesboro Islands Trust (iT). Lot 4 has swampland shared
with IIT property. He proposed conveying this area to the Town and building a water
tower for water supply. No response from IIT.

o Road Association: He & Joan tried to organize this in 1980s, and drafted an agreement.
It didn’t fiy. Still willing to participate.

o Intent to sell: Never intended to do anything with Lot 4, wanted to leave it off the plan.

o ROW 25’ to 50": Own the land along the side of the ROW, expanding to 50'.

o Number of structures: Willing to discuss with neighbors, but we got a letter
threatening suit if we sell property, so we have to go through lawyers. No requirement
that we restrict number of lots or structures, No buildings proposed; just want to sell.

o Location of access: Willing to cooperate with IIT for easement for road, but they won't
put it on the agenda. Same with Otter Creek.

» B. Schoppe clarified that the Board had Mr. Losee change the application from a 3-lot
subdivision to a 4-lot subdivision because even though he wanted to retain some land for later,
the plan was still creating 4 lots.

B. Robert & Catherine Toran, Map 19, Lot 11, Application LU 56-24, to divide the lot into two lots, with
138’ and 160’ of road frontage.

s Bob Toran stated he had no new information.
» No questions from the floor.

Public Hearing adjourned at 5:39 pm.

Regular Meeting called to Order at 6:00 by Chair Bill Schoppe.

3. Approval of Minutes of October 21, 2024, Regular Meeting.

Motion: To approve Minutes of October 21, 2024, as written, I. Jackson, seconded by W. Huntington
Evans. No discussion. Motion passed, 5 yes, 0 no, Unanimous.
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Motion: To take the Agenda out of order to discuss Application MD-01 with Attorney Kristin Collins,
B. Schoppe, seconded by W. Huntington Evans. No discussion. Motion passed, 5 yes, 0 no,

Unanimous.

4, OLD BUSINESS

B. Development Review Ordinance

1. David & Joan Losee, Map 31, Lot 5E, Application MD 01-24, to subdivide the lot into four

parcels.

The applicant has submitted requested materials: a new plan with a turnaround for
emergency vehicles.

T. Blackford stated that the question is whether or not the proposed lots have legal
access or right-of-way through Marshall Cove Rd and the section of Trim Lane that is not
associated with the Losees’ properties. He asked Attorney Collins if she has reviewed
the new information submitted by Mr. Losee, and his assertions of access and right-of-
way.

K. Collins replied that she has reviewed the material. She stated that, from her read, the
road that’s marked in pink on the map in his correspondence, along south-east portion
of Siekman property, would have provided access to Lot 4, but today we seem to be
talking about a right-of-way (Trim Lane) on the other side of the property.

D. Losee explained that at the terminus of that road are remnants of old buiidings and a
road marked by ruts that runs generally along that pink line to the existing Trim Lane.
Kara Siekman had at one time showed him where the road had gone aiong the eastern
line of her property. When Trim Lane was built, all the property of the proposed Lots 2,
3, & 4, was all owned by Corby. There was an agreement with Corby that Trim Lane
would be built providing access to Corby all the way to the main road. The surveyor
thinks that the intent was to relieve the burden off Siekman property and redirect the
right-of-way along Trim Lane.

K. Collins asked D. Losee how he knows where the new access to be built to benefit
Corby was located. D. Losee answered that in one of the Corby deeds there is an
agreement with Ellis, Grinnell, & Randlett, who did the Sunset Acres subdivision, that
they would bring the road up to provide access to the Corby lot, and that road would
terminate at the easterly side of Lot 3.

T. Blackford asked if the ROW was transferred to Losee in the deed. D. Losee answered
that it wasn’t laid out in the warranty deed, but it was part of what Corby had.

T. Blackford stated that if he’s proposing a different usage, then that right needs to be
specified. D. Losee answered that this is an issue of title, and that’s a matter for the
Superior Court.

T. Blackford stated that it’s up to the Planning Board to review whether an application is
complete, and that would include clear access definitions in ownership.

K. Collins looked up the Corby to Losee deed.
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B. Schoppe stated that the Board already determined that the application is complete.
K. Collins stated it’s not 2 matter of completeness, but the Board still may not have
jurisdiction to review it because the information provided to determine Right, Title, &
Interest wasn’t sufficient. We are trying to figure out whether it is sufficient in this case.
Corby to Losee deed, Book 1128, Page 266, does not say anything about any rights of
way.

Predecessor Deed, Book 668, Page 693, refers back to another deed but does not say
anything about rights of way.

The case law today says that we don’t have to litigate things like the location of the
boundary, but we need to show proof of a deed that describes access to the parcel. It's
not a question of whether Mr. Losee has Right, Title & Interest, but is the proposed lot 4
a legal lot? It can’t demonstrate that it has 200’ of road frontage. Does the proposed
right-of-way count as road frontage under the ordinance? Chapter 45 has its own
definition. “Road” is an actual built and travelled road as of the date of the application.
You could get there by requiring the road be built as shown on the plan before any
building permits are issued for the rest of the subdivision, but K. Collins questions
whether he can show the ability to do actual road access off Trim Lane to Lot 4, meaning
can it be a road, and if it can’t be a road, it wouldn't satisfy the road frontage. If there
were a reference in the deed to the land that’s in Lot 4 that there’s an easement, even if
we weren't sure exactly where that easement is located, he would have established that
enough to get through this, but the deed doesn’t describe any right-of-way.

D. Losee stated the agreement is in the deed for Corby to Chayes, that Ellis, Grinnell &
Randlett would bring the road to the Corby land. We need the Book & Page of that
deed. The 1968 deed does not have the language.

K. Collins stated that Lot 4 as depicted, whether ail or some of it is described in the
Chayes deed, is uncertain. D. Losee referred to his letter of November 12, with a
description and maps. When Corby owned the land, Trim Lane was brought up to what
is now Congdon’s property between Lot 3 and Siekman.

T. Blackford asked T. Congdon about the stipulation in the quitclaim deed that conveyed
access/express easement to the Losee property, but also excluded access to the Corby
lot. Todd Congdon answered that in the corrective deed, that’s what it says. It
recognized the historical access to Sunset Acres, and clarified that the access over his
and Dexters’ part of Trim Lane does not include access to the former Corby lot. D. Losee
disputes this deed. A road on one’s own property does not require an easement to
oneself.

T. Congdon stated that the pink road described does not have continuous ruts. When D.
Losee described Lot 2 as the former Chayes lot, that's not correct. It's Lot 2 and Lot 3.

K. Collins referred to the Chayes deed. it says it’s conveying a right of way from said
right of way to be over the road as it now exists. In 1972, was Trim Lane built out? D.
Losee stated he doesn’t know when Trim Lane was built out. He thinks they were
talking about the notch where the buildings were, along the pink line out to Trim Lane.
it's not clear whether it went further.
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B. Schoppe asked about the difference between ROW and road frontage. K. Collins
stated she alluded to that when talking about whether this is a question of Right, Title, &
Interest, or a matter of compliance with road frontage.

K. Collins referred to Chapter 45 (Development Review). A road has to be built out.

D. Losee stated he would not propose to build a road along the Siekman property. He
would continue the right of way from the Dexter property, or if the Board wants, he can
go to the other side, on the east side of Lot 3.

D. Losee stated he would be willing to create a 3-lot subdivision.

K. Collins stated that the easy answer would be to create a true 3-lot subdivision by
combining Lots 3 & 4. No one is raising the question of whether Lot 2 or Lot 3 has
access via Trim Lane. D, Losee agreed. He will amend the map.

Motion: To table Application MD 01-24 for amended plot plan, I. Jackson, seconded by W.
Huntington Evans. No further discussion. Maotion passed, 5 yes, 0 no, Unanimous.

Motion: To return to the order of the Agenda, B. Schoppe, seconded by G. Rivera. No discussion.
Motion passed, 5 yes, 0 no, Unanimous.

A. Land Use Ordinance

1.

John Creelman, Map 42, Lot 14, Application LU 55-24, to elevate the existing home, increase
the volume/square footage by 30%, and upgrade the cesspool to a septic tank.

Site Review completed. All setbacks met, no issues.

Motion: Application LU 55-24 is complete, I. Jackson, seconded by W. Huntington Evans. No
discussion. Motion passed, 5 yes, 0 no, Unanimous.

Motion: Public Hearing is not required for Application LU 55-24, I. Jackson, seconded by W.
Huntington Evans. No discussion. Motion passed, 5 yes, 0 no, Unanimous.

Motion: To Approve Application LU 55-24, |. Jackson, seconded by W. Huntington Evans. No
discussion. Motion passed, 5 yes, 0 no, Unanimous.

Robert & Catherine Toran, Map 19, Lot 11, Application LU 56-24, to divide the lot into two lots,
with 138’ and 160 of road frontage.

Site Review done. . Jackson stated that they got different measurements for road
frontage. Total road frontage: we were at 305" when we got to middle of driveway from
the pin at the north end of the property.

Survey will be required.

Don Pendleton did the transaction when Mr. Toran bought the property. Bob had a
survey done at that time. The line he wants to cut is paraliel to the two existing lines.
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i. Jackson could not find pin at southerly end of property.

W. Huntington Evans stated she couldn’t find the survey at the Registry of Deeds.

l. Jackson asked Bob if he owns the driveway to his house. He said he does. We tried to
measure the 298’ of road frontage that he is claiming. He either owns more than that,
or the driveway is on lay T.’s property.

1. West stated the applicant needs to show a plan that indicates each lot will have 1.5
acres. There’s enough land for each lot to be at least 1.5 acres.

B. Schoppe stated we need to find the pin on the southeast side. J. West added that we
also need to have pins located to designate each lot at 1.5 acres.

Bob is asking for leniency for a grandfathered lot. B. Schoppe explained we have the
ordinance to go by, and we need a good site review with the dimensions we need to
find.

Motion: Table Application LU 56-24 for additional information: property markers on the road, and
two lots showing minimum of 1.5 acres each, [. Jackson, seconded by W. Huntington Evans.
Discussion ahout enough land for two conforming lots. If he can show he has enough road frontage
and can create two legal lots, he doesn’t need the Planning Board. The Board does not want to
create a nan-conforming lot that can never be built on, or set a precedent for an excepted lot when
it’s not necessary. Motion passed, 5 yes, 0 no, Unanimous.

5. NEW BUSINESS

A. Land Use Ordinance

1. Earl MacKenzie for Brigham Point, LLC, Map 22, Lot 9G, Application LU 61-24, to construct a
608-square foot, 2-bedroom house with driveway.

Earl MacKenzie stated this will be a house for crew.

W. Huntington Evans stated she didn’t see a measurement from the septic tank to the
structure. The tank needs to be at {east 8’ from the house.

120’ from well to septic field, 110’ from field to mean high tide, disposal field from
house is 20’. Earl will have that the tank to the house marked. It’s all staked.

Flag for Site Review.

Design is for a 3-bedroom septic, but only a 2-bedroom house. Not sharing septic.

Motion: Table Application LU 61-24 for Site Review, 1. Jackson, seconded by W. Huntington Evans.
Discussion about tank measurements. Motion passed, 5 yes, 0 no, Unanimous.

Site Review: W. Huntington Evans and G. Rivera volunteered for site review, to be held Tuesday,
November 19, at 1:30pm.

B. Development Review Ordinance

1. None,
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6. OTHER BUSINESS

¢ CEO Report: None.

e People Wishing to Address the Planning Board: None.
e Correspondence: Terry Cowan letter in packet.

¢ Committee Reports: None.

e Chair- Additional Business: Draft Meeting Dates 2025.

Motion: To accept the Draft Meeting Dates for 2025, B. Schoppe, seconded by G. Rivera. No
discussion. Motion passed, 5 yes, 0 no, Unanimous.

¢ Freedom of Information Act. Paperwork provided by Tina sufficient to cover training.

7. Adjournment of Meeting
Motion: To adjourn meeting at 7:27 pm by I. Jackson, seconded by G. Rivera. No Discussion. Motion
passed, 5 yes, 0 no, Unanimous.

Respectively Submitted,

Carrie Reed



To the Planning Board re The Trim Lane Subdivision
November 12th, 2024

First, some definitions:

A ROAD: Aroad is a strip of land, typically 50’ wide, owned by a single entity... whether
individual, Town, or State. It is usually designed and built to specific standards with a
hardened or paved surface, with controlled runoff and/or drainage, specific slopes and
grades, setbacks from unsafe or unsatisfactory conditions, and its use for travel is
limited to an identified group of people, be they individuals or small groups (like
subdivision lot owners) or the general public. The edges of a road... where the
ownership of the road meets the abutting property lines... are called FRONTAGE. With
the ownership of a road comes the responsibility to design, construct, and maintain the
road so that all who have rights to the road can safely exercise those same rights.

A RIGHT OF WAY: A right of way is just that... a RIGHT to travel across or over
someone else’s land as a way of getting to or from your destination. Even though it can
be deeded or owned, and often exists within a specific strip of land or place, but it is not
ownership of that same land. If you own a right of way you are permitted to cut back
brush or trees on someone else’s land, but only to allow your safe passage across that
land. If you deed that right of way across your land you are voluntarily limiting your
usage for that land because you have agreed to keep it open for the passage of
other(s). You cannot, for example, build a fence across a right of way which you have
already deeded to another.

ACCESS: Is how you legally get to or from your property. If you own a lot and build a
house (the lot must have FRONTAGE on a road), typically you will build a “driveway”
across some of your frontage and land to get to (access) your house. If access is
difficult or challenging at your frontage, you can negotiate with a near-neighbor to get to
your property by crossing his or her property if that is easier. That access is not a road,
does not create frontage, and must be constructed in such a way as to safely allow
access to and turn-arounds for emergency vehicles. Additionally, no more than four

i i because such access is typically less
than twenty-five feet in width, unpaved, and frequently ungraded and not well
maintained. It is not as safe as a road and does not convey ownership (and control) of
anything but the specific right to cross.

OWNERSHIP OF LOT OR LAND: How does an OWNER prove to the Planning Board,
the relevant government agency/Assessor, Registry of Deeds, and/or the abutters that
they actually do own a particular parcel or lot within a subdivision or outside of same.
And how do the owners of a right of way or road prove their ownership? Taking the latter
first, the road(s) within Sunset Acres were described by subtraction: Once you have
legally assembled a single large tract (defined by it's outside borders) and then
subdivided by planning, creating, getting Planning Board approval, and selling lots...
once you have done all that, then the land left-over is the roads (proposed or built) and



any common or association land. This forms an irregular, narrow piot, difficult to survey
and difficult to assess. it is described as a complete and separate entity more clearly by
plan as drawn by a registered surveyor and accepted/approved by the Planning Board
and then recorded at The Registry of Deeds. Proof of both ownership and intent over
time is also aided by the submission of regular maintenance, upkeep, and, in the case
of year round residents, snow-plowing. On Islesboro, and | think elsewhere, the
Assessors do not assess or tax land under established roads, public or private . If the
road is no longer used and/or abandoned by the original owner and no new owner has
stepped forward, then law says that, with proper notice and hearing, ownership reverts
equally to those who own the frontage on either side

A Right of Way, because it is not on the land and is not part of land ownership, it is
best defined by deed alone... though sometimes the developer / surveyor will sketch in,
by dotted or dashed lines, the approximate location of rights conveyed by deed alone.
Generally, a right of way is sketched as a 25’ strip within which is the actual (often dirt or
gravel) path or way travelled.

Some thoughts and observations on the Ordinances... some contrary to this Board’s
usual and customary practice:

1. There is nothing in the Development Review Ordinance which exempts a subdivision
applicant from the regulations in the Land Use Ordinance. Put more positively, a
subdivider must be sure that all of the lots that he creates are in conformance with all
of the lot standards enumerated in the Land Use Ordinance. And it is the obligation
of the Planning Board (and the Code Enforcement Officer) to ensure this compliance.

2. The Planning Board as a decider has no wiggle room. The Board, with one or two
carefully controlied exceptions, cannot approve a plan that aimost meets the standard
of, for example, frontage on a road. Or it cannot approve a plan simply because a
Site Evaluator says waste disposal on site will be “okay.”

3. A 50’ Road layout, whether built or proposed, exists within clearly defined boundaties
(Frontage) on the land. A Road impticitly carries within it rights of way for individuals,
groups, or the general public. A right of way can be moved to a new location without
changing the subdivision as long as the subdivision owners’ rights remain the same.
But a road cannot be moved without changing the underlying subdivision because
such a move would be changing the structure (lot lines, frontage, and access) of that
subdivision.

A 50° Right of Way is nothing but an Empty Promise... suggesting that an unusually
large, deeded right to cross might morph into an engineered, constructed roadway
without the owner/developer having 1o accept the costs of definition, design, and
construction. A “proposed road” is (or has become) a certain promise to construct at a
known date (eg next Summer) or after a given sales or construction target has been
reached (eg after one half of the lots have been sold). The completion of the proposed
road is often enforced by the Board requesting the posting of a construction bond and/or
the CEO refusing to offer a certificate of completion for the road construction.



All of the abve being true (and | would welcome discussion and attorney review), | think
that the Board has no choice but to deny the proposed Trim Lane Subdivision for the
following reasons:

The Applicant has failed to provide of proof of ownership of what has been called
The Lot Seven (Sunset Acres) Road... the proposed road that runs between Lot 7 (Kara
Masters-Siekman) and Lots 6, 5 (Losse) and 4 (Blackburn). The Applicant has
concluded that the Rollerson 1987 Plan was a Subdivision Plan that changed road
layout, lot lines, and rights of way. It did none of those things. It is interesting to note that
the Applicant’s deeds for Lots 5 and 6 (March of 1987) reference the original Sunset
Acres Subdivision Plan rather than the Rollerson Plan, which was recorded three
months earlier.

The Applicant has consistently failed to properly notice all the Sunset Acres owners
who generally are considered abutters to any Plan that changes the subdivision and he
has improperly noticed his Trim Farm Subdivision abutters by declaring that he is only
proposing a three lot subdivision,

The Applicant has created new lots and rights of way that extend beyond the limits
of Sunset Acres without demonstrating how those rights are to be extended and how he
can access and rely on his Sunset Acres Subdivision rights for the benefit of those
future lot owners outside of the original subdivision.

The Applicant’s Plan shows that the owner of Sunset Lot 11 now owns Siekman/Lot
7 land that was formerly the 25’ right of way owned by Kara but for the benefit of Lot 11
alone. There is no deed for such a change of ownership,

Finally, the Plan shows numerous new rights of way that are meant to join existing
rights and serve as access for more than the four lots allowed by Ordinance. In fact his
entire Subdivision Plan shows NO roads and NO frontages, and no legal way to access
Marshall Cove Road and the outside world.

For pthese and other reasons | believe that the Board has no choice but to deny the
present Trim, Farm Subdivision.

Thanks ify¥advance for your thoughtful and careful considerations.

Ja Cowan



